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SOME QUESTIONS OF INTERNATIONAL LAW IN THE 
EUROPEAN WAR x 

VII 

WAR ZONES AND SUBMARINE WARFARE 

On February 4, 1915, the German Admiralty published the following 
decree: 

The waters around Great Britain, including the whole of the English 
Channel, are declared hereby to be included within the zone of war, 
and after the 18th inst. all enemy merchant vessels encountered in 
these waters will be destroyed, even if it may not be possible always to 
save their crews and passengers. 

Within this war zone neutral vessels are exposed to danger, since, in 
view of the misuse of the neutral flags ordered by the Government of 
Great Britain on the 31st ult. and of the hazards of naval warfare, neutral 
vessels cannot always be prevented from suffering from the attacks 
intended for enemy ships. 

The route of navigation around the north of the Shetland Islands, in 
the eastern part of the North Sea, and in a strip thirty miles wide along 
the Dutch Coast are not open to the danger zone. 

Early in March it was announced that the zone had been extended 
to include the waters surrounding the Shetland Islands. This decree 
was intended by the German Government as a counter-measure against 
Great Britain, mainly on account of the decision of the British Govern- 
ment to treat as absolute contraband all cargoes of foodstuffs destined 
to Germany, which decision had been adopted by Great Britain in 
consequence of the German decree of January 31st placing the grain 
and flour supply of the empire under government control. 

The war zone expedient, however, did not originate with the German 
Government. On the 4th of November, 1914, the British Government 
had issued an order declaring the North Sea to be a war zone, and warn- 
ing neutral ships of the danger to which they would be exposed in trav- 

1 Continued from the January and April numbers of this Journal. 
594 



INTERNATIONAL LAW IN THE EUROPEAN WAR 595 

ersing the waters embraced therein. The following is the text of the 
British order: 

Owing to the discovery of mines in the North Sea, the whole of that 
sea must be considered a military area. Within this area merchant 
shipping of all kinds, traders of all countries, fishing craft, and all other 
vessels will be exposed to the gravest dangers from mines which it has 
been necessary to lay and from war-ships searching vigilantly by night 
and day for suspicious craft. 

All merchant and fishing vessels of every description are hereby 
warned of the dangers they encounter by entering this area except in 
strict accordance with Admiralty decisions. Every effort will be made 
to convey this warning to neutral countries and to vessels on the sea, 
but from the 5th of November onwards the Admiralty announce that 
all ships passing a line drawn from the northern point of the Hebrides 
through the Faroe Islands to Iceland do so at their own peril. 

Ships of all countries wishing to trade to and from Norway, the Baltic, 
Denmark, and Holland are advised to come, if inwards bound, by the 
English Channel and Straits of Dover. There they will be given sailing 
directions which will pass them safely, so far as Great Britain is con- 
cerned, up the east coast of England to Fame Island, whence safe 
route will, if possible, be given to Lindesnaes Lightship. From this 
point they should turn north or south, according to their destination, 
keeping as near the coast as possible. The converse applies to vessels 
outward bound. 

By strict adherence to these routes the commerce of all countries will 
be able to reach its destination in safety, so far as Great Britain is con- 
cerned, but any straying, even for a few miles, from the course thus 
indicated may be followed by serious consequences. 

The British war zone embraced substantially the whole of the North 
Sea; that of Germany embraced the whole of the English Channel and 
the territorial and open seas "around Great Britain." The effect of 
the British order was to render entrance to the North Sea between 
Iceland and the Hebrides dangerous, but it left open access from the 
south through the English Channel and Straits of Dover route, subject 
to directions which would be furnished to sailors by the Admiralty. 
The German proclamation left open the entrance to the North Sea ex- 
cept a strip along the English coast. A strip of marginal sea thirty 
miles wide along the coast of Holland was also left open. The two proc- 
lamations were therefore in a sense complementary. Both constituted 
a severe encroachment upon the rights of neutrals to navigate the high 
seas, but that of Great Britain was the less objectionable of the two. 
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The British proclamation contained no announcement of an intention 
to destroy enemy merchant vessels within the zone proclaimed by it, nor 
was there any threat that neutral vessels might be attacked by mistake 
on account of difficulties in verifying their nationality; moreover it was 
stated that neutral vessels desiring to enter the English Channel would 
be furnished sailing directions, which if followed would insure them 
against destruction by British mines. The German proclamation, on the 
contrary, announced that all enemy merchant vessels found in the Ger- 
man war zone would be destroyed even if it might not always be possible 
to save their crews, and that in consequence of the alleged misuse by 
British merchantmen of neutral flags neutral vessels were likewise ex- 
posed to destruction by German submarines. 

The establishment by proclamation of war zones on the open seas is 
a new measure of maritime warfare, and is apparently not dealt with in 
any of the treatises on international law. The warships of belligerents 
have an unquestionable right to engage one another in battle and to 
prey upon the commerce of the enemy, anywhere on the high seas. In 
a certain sense, therefore, the outbreak of maritime war automatically 
converts all the open seas into a war zone. In the sense in which the 
term is here employed, however, a maritime war zone is a portion of the 
sea which on account of its geographical proximity to one or the other 
belligerent territories becomes by choice or necessity the actual theater 
of hostilities, and one in which the contestants find it necessary to ex- 
ercise to the fullest extent their belligerent rights of capture and destruc- 
tion. It is clearly the right and it may be the duty of a belligerent to 
notify neutrals that within such area actual hostilities are to be carried 
on, and to warn them that their vessels entering such waters will be 
exposed to the dangers incident to the conduct of naval operations there- 
in. It is conceivable that the segregation of naval operations within 
certain defined areas may be of distinct advantage to neutrals by reliev- 
ing their vessels from exposure to destruction or molestation on the 
seas at large. In the present case, however, it is otherwise, since both 
war zones embrace seas which must necessarily be traversed by merchant 
vessels in order to reach the ports of certain neutral countries. The 
effect has been to render neutral trade with such countries very difficult 
and to expose neutral vessels trading thereto to great perils. 
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While it is not unlawful for a belligerent to proclaim the existence of 
a war zone and to warn neutral vessels of the danger which they en- 
counter in entering the waters thereof, there are manifestly limitations 
on the rights which he may exercise therein. The waters embraced 
within the zone remain, as before, a portion of the high seas, which 
neutral vessels have a lawful right to navigate, subject to no restrictions 
except such as they are under everywhere on the open waters of the 
ocean. Within such zone a belligerent has no greater rights of visit, 
search, capture or destruction in respect to enemy or neutral vessels 
than he has outside this area. In short, belligerents have no right to 
appropriate any portion of the high seas and close them to the naviga- 
tion of neutral vessels, and it is very doubtful whether they may law- 
fully plant mines in them in such a way as to expose neutral ships to 
the danger of destruction while peacefully navigating the waters thereof. 
Sir Ernest Satow at the Second Hague Conference stated a principle 
that ought never to be disputed when he declared that the high seas 
constitute a "great international highway and that the right of neutrals 
to navigate those seas should take precedence of the transitory rights 
of belligerents to fight their battles thereon." It is to be regretted that 
the proposal of the British delegation at the Conference to prohibit the 
laying of mines in the open seas was not adopted. 2 In the absence of 
such a prohibition, both Germany and England have felt free to plant 
mines on an extensive scale within their respective war zones, and have 
thereby practically closed large portions of the open seas to navigation 
by neutrals. 

The chief criticism of the German war zone proclamation of Feb- 
ruary 4th was directed against the announcement which it contained 
that all enemy vessels encountered in the waters embraced within the 
German zone would be destroyed even if it were not always possible 
to save their crews and passengers, and that in consequence of the 
alleged misuse by British merchant vessels of neutral flags, neutral 
vessels were likewise exposed to attacks intended for enemy ships. 
The publication of the German decree aroused considerable criticism, 
not to say indignation, in the United States, and on February 10th the 

2 See on this point the author's article in the January number of this Journal, 
pp. 89-90. 
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American Government addressed a note to the Imperial Government 
calling attention to the "very serious possibilities of the course of action 
contemplated under the proclamation of February 4th" and requesting 
it "to consider before action is taken, the critical situation which might 
arise in case an American vessel should be destroyed or an American 
citizen should be killed." The German Government was further re- 
minded that "the sole right of a belligerent in dealing with neutral 
vessels on the high seas is limited to visit and search, unless a blockade 
is proclaimed and effectively maintained." The note continued: 

To declare or exercise a right to attack and destroy any vessel enter- 
ing a prescribed area of the high seas without first certainly determining 
its belligerent nationality and the contraband character of its cargo 
would be an act so unprecedented in naval warfare that this government 
is reluctant to believe that the imperial Government of Germany in 
this case contemplates it as possible. 

The suspicion that enemy ships are using neutral flags improperly 
can create no just presumption that all ships traversing a prescribed 
area are subject to the same suspicion. It is to determine exactly such 
questions that this government understands the right of visit and search 
to have been recognized. 

If the commanders of German vessels of war should act upon the 
presumption that the flag of the United States was not being used in 
good faith and should destroy on the high seas an American vessel or 
the lives of American citizens, it would be difficult for the Government 
of the United States to view the act in any other light than as an inde- 
fensible violation of neutral rights which it would be very hard indeed 
to reconcile with the friendly relations now so happily Subsisting between 
the two governments. 

If such a deplorable situation should arise, the Imperial German 
Government can readily appreciate that the Government of the United 
States would be constrained to hold the Imperial German Government 
to a strict accountability for such acts of their naval authorities and to 
take any steps it might be necessary to take to safeguard American 
lives and property and to secure to American citizens the full enjoy- 
ment of their acknowledged rights on the high seas. 

In conclusion, the hope was expressed that the German Government 
would "give assurance that American citizens and their vessels will not 
be molested by the naval forces of Germany otherwise than by visit 
and search, though their vessels may be traversing the sea area de- 
limited in the proclamation of the German Admiralty." 
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Similar protests against the German war zone decree were also made 
by the governments of various European neutral Powers, notably those 
of Italy, The Netherlands, and Greece. 

On the same day (February 10th) a note was addressed to the British 
Government in regard to the alleged order of the British Admiralty of 
January 31st authorizing the use of neutral flags on British merchant 
vessels, presumably for the purpose of avoiding recognition by German 
naval commanders. 3 The note called attention to the "serious conse- 
quences" which might result to American vessels and American citizens 
if the practice were continued, and it pointed out that there was a dis- 
tinction between the occasional use of a neutral flag under the stress of 
immediate pursuit for the purpose of deceiving an approaching enemy, 
and the general use of the flag with the resulting exposure of neutral 
ships and persons to constant danger. The Government of the United 
States, therefore, viewed with "anxious solicitude" any general use of 
the American flag by British vessels traversing those waters, and the 
hope was expressed that His Majesty's Government would do all in its 
power to restrain the use by British merchant vessels of the American 
flag within the war zone proclaimed by the German Admiralty. 

In a memorandum of February 19th addressed to the American 
Ambassador in London, Sir Edward Grey replied that the captain of 
the Lusitania had of his own accord hoisted the American flag over the 
ship during its inward voyage, in consequence of the announcement of 
the German Admiralty that it intended to sink British merchant vessels 
at sight by means of torpedoes and without making provisions for the 
safety of their crews and passengers, and that the captain took the 
same precaution on the outward voyage at the request of the American 
passengers on the ship. No general order to use neutral flags, he said, 
had been issued by the Admiralty, and the British Government had no 
intention of advising their merchant vessels to use foreign flags as a 
general practice or to resort to them otherwise than for escaping capture 
or destruction. He took occasion to observe that the laws of Great 

3 The only reported case of the kind was the hoisting of the American flag by the 
Lusitania on two occasions in February, for the purpose of deceiving the commanders 
of German submarines that lay in wait for the British liner while she was traversing 
the German war zone on her way to and from Liverpool. 
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Britain permitted the use of the British flag by foreign merchant vessels 
for the purpose of escaping capture, and inasmuch as the German Gov- 
ernment had announced its intention of sinking British merchant vessels 
with their noncombatant crews, cargoes, and papers — "a proceeding 
hitherto regarded by the opinion of the world, not as war, but as piracy," 
the American Government ought not fairly to ask the British Govern- 
ment to order British merchant vessels to forego the means of escaping 
not only capture but the worse fate of sinking and destruction. Finally, 
he added, if the universally recognized obligation of captors to verify 
the nationality of merchant vessels before destroying them were ful- 
filled, the hoisting of a neutral flag could not endanger the ship flying 
it; if, therefore, a neutral vessel were destroyed through disregard of 
this obligation, the responsibility would be upon the destroying vessel 
and not upon Great Britain. 

Without entering here into a discussion of the law and practice gov- 
erning the use of false colors as a ruse de guerre, it may be observed that 
there have been many instances in the wars of the past in which this 
practice was resorted to — sometimes on a very extensive scale. 4 It 
was frequently resorted to by naval commanders during the Civil War 
and, as is well known, the German cruiser Emden during the present 
war flew the Japanese flag for many weeks before its career came to an 
end. 

In a note dated February 18th, the German Government replied to 
the American note of February 10th. The reply consisted largely of 
denunciation of the "lawless and inhumane" conduct of Great Britain, 
of veiled criticism of the American Government for its toleration of 
British violations of the rights of neutrals and of a defense of the Ger- 
man war zone decree as a measure of overpowering military necessity 
and a justifiable act of reprisal against Great Britain. The note af- 
firmed that hitherto Germany had "scrupulously observed valid inter- 
national rules regarding naval warfare," and that the German Govern- 
ment had put into force the Declaration of London without alteration 
and had observed these rules when some of them were diametrically 
opposed to the military interests of Germany. 5 The British Govern- 

4 More detailed treatment of this question is reserved for a later paper. 

5 The German Government, however, subsequently altered the rules of the Dec- 
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ment, on the contrary, it was said, had not hesitated to violate the rules 
of the Declaration, and particularly it had by "a procedure contrary 
to all humanitarian principles" cut off all supplies from Germany, 
thereby endeavoring to starve the peaceful civil population of the em- 
pire. 6 Although the measures of Great Britain constituted an unlawful 
infringement upon the rights of neutrals, the American Government 
had done nothing but make an ineffectual representation. Neutral 
governments generally had tolerated an unwarranted extension by the 
British Government of the rules governing the carriage of contraband; 
and the American Government, in particular, had allowed many mil- 
lions of dollars worth of arms and munitions of war to be carried to 
Germany's enemies, and while Germany had not complained that it 
constituted a formal violation of neutrality, it could not help feeling 
that Germany's cause had been severely prejudiced by the assistance 
which had thus been rendered to Germany's enemies. 
The note declared: 

Conceding that it is the formal right of neutrals not to protect their 
legitimate trade with Germany and even to allow themselves knowingly 
and willingly to be induced by England to restrict such trade, it is on 
the other hand not less their good right, although unfortunately not 
exercised, to stop trade in contraband, especially the trade in arms, 
with Germany's enemies. 

In view of this situation the German Government see themselves 
compelled, after six months of patience and watchful waiting, to meet 
England's murderous method of conducting maritime war with drastic 
counter measures. If England invokes the powers of famine as an ally 
in its struggle against Germany with the intention of leaving a civil- 
ized people the alternative of perishing in misery or submitting to the 
yoke of England's political and commercial will, the German Govern- 
ment are today determined to take up the gauntlet and to appeal to the 
same grim ally. They rely on the neutrals who have hitherto tacitly or 
under protest submitted to the consequences, detrimental to themselves, 
of England's war of famine to display no less tolerance toward Germany, 
even if the German measures constitute new forms of maritime war, as 
has hitherto been the case with the English measures. 

The German Government, the note added, was resolved 

to suppress with all the means at their disposal the supply of war material 

laration of London in consequence of the "refusal of the British Government to 
observe the Declaration in its entirety." 
See on this point the author's article in the April number of this Journal. 
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to England and her allies and assume at the same time that it is a matter 
of course that the neutral governments which have hitherto undertaken 
no action against the trade in arms with Germany's enemies do not 
intend to oppose the forcible suppression of this trade by Ger- 
many. 

Having proclaimed a war zone, the limits of which had been exactly 
defined, Germany was determined to close this zone with mines, and 
would endeavor to destroy hostile merchant vessels in every other way, 
although it had no purpose of intentionally destroying neutral lives or 
property. But the action to be taken against Great Britain necessarily 
exposed neutral vessels within the war zone to dangers. This was a 
natural result of mine warfare. Germany felt entitled to hope that all 
neutrals would acquiesce in these measures, as they had done in the 
case of grievous damages inflicted upon them by the measures of Great 
Britain. She had given proof of her good will in allowing a period of 
not less than fourteen days before putting her war zone decree into 
force, in order that neutral shipping might have an opportunity to 
make arrangements to avoid the danger to which it would be exposed 
by entering the zone. If in view of this warning, neutral vessels should 
suffer injury within these "closed waters," they and not Germany 
would be responsible. 

The note called attention to a secret order, alleged to have been issued 
by the British Admiralty, recommending the use by British merchant 
vessels of neutral flags, and it was asserted that the British Govern- 
ment had supplied arms to British merchant vessels and had instructed 
them to resist by force attacks by German submarines. Under these 
circumstances, it would be very difficult for submarines to distinguish 
between neutral and enemy vessels, for the reason that search in such 
cases could not be undertaken, owing to the danger of destruction to 
which both the searching party and the submarine would be exposed 
in the case of a disguised British ship. Such measures by the British 
Government would render it impossible to guarantee neutral vessels 
against injury. Germany must, "in the exigency into which she has 
unlawfully been forced, make her measures effective at all events in 
order thereby to compel her adversary to conduct maritime warfare in 
accordance with international law and thus to reestablish the freedom 
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of the seas which she has ever advocated and for which she is fighting 
likewise today." 

As the surest means of avoiding mistakes due to the use by British 
merchantmen of the American flag, the German Government suggested 
that the United States provide convoys for their ships carrying "peace- 
ful cargoes" through the British war zone. Finally, the note repeated 
that Germany had resolved upon the proposed measures only under the 
strongest necessity of national self-defense, but, it added, that if the 
United States should succeed in removing the grounds which made 
those measures a necessity, and particularly if it could find a way to 
cause the Declaration of London to be respected, the Government of 
Germany would appreciate such a service in the interest of humane 
warfare and would "gladly draw the necessary conclusions from the 
new situations." 

With a view to inducing the Governments of Great Britain and Ger- 
many to modify in the interest of neutral rights the measures adopted 
by each against the other, the Government of the United States on 
February 22d addressed an identical communication to the govern- 
ments of both countries, in which the hope was expressed that they 
might, through reciprocal concessions, find a basis for agreement which 
would relieve neutral vessels engaged in peaceful commerce from the 
great dangers which they would incur on the high seas adjacent to the 
coasts of the belligerents. The American Government, as a "sincere 
friend desirous of embarrassing neither nation involved and of serving, 
if it may, the common interests of humanity" respectfully suggested: 
first, that Germany and Great Britain agree to abstain from sowing 
floating mines on the high seas, except within cannon range of harbors for 
defensive purposes only; and that all mines should bear the stamp of 
the government planting them and should be so constructed as to be- 
come harmless if separated from their moorings. Second, that neither 
belligerent should use submarines to attack merchant vessels of any 
nationality, except to enforce the right of visit and search. And third, 
that each would require their respective merchant vessels not to use 
neutral flags for the purpose of disguise or ruses de guerre. 

To Germany it was suggested that importations of food stuffs from 
the United States (and from such other neutral countries as might ask 
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it) should be consigned to agencies designated by the United States 
Government, which agencies should have entire charge of their distribu- 
tion and which should be distributed solely to retail dealers having 
licenses from the German Government, who in turn should be allowed 
to sell them to non-combatants only, such food stuffs not to be subject to 
requisition by the German Government for any purpose whatsoever or 
to be diverted for the use of the armed forces. 

To Great Britain it was suggested that food and foodstuffs should 
not be placed upon the list of absolute contraband, and that shipments 
of such articles should not be interfered with by the British authorities 
when consigned to agencies designated by the United States Govern- 
ment in Germany for receiving and distributing the same to licensed 
retailers. 

In a note of March 1st the German Government replied to the sug- 
gestions contained in the American communication of February 22d, 
agreeing to abandon the use of floating mines and to employ only 
anchored mines constructed in accordance with the American sugges- 
tion. On the other hand, it did not appear feasible for belligerents to 
forego wholly the use of anchored mines for offensive purposes. The 
note also stated that the German Government was prepared to under- 
take not to use submarines against the merchantmen of any flag, except 
when necessary to enforce the right of search, but in case the enemy 
character of the vessel or the presence of contraband should be estab- 
lished, the submarine would "proceed in accordance with the general 
rules of international law." The offer to thus restrict the use of sub- 
marines was, however, conditioned upon the abstention by enemy mer- 
chant vessels of the use of neutral flags, or arming themselves and of 
resisting attacks, since such procedure, contrary to international law, 
would render impossible the employment of submarines in accordance 
with the rules of international law. The American suggestion in regard 
to importations of foodstuffs was declared to be acceptable, subject to 
the condition that the importation of raw materials "used by the eco- 
nomic system of non-combatants," including forage, should also be 
permitted. Finally, it was suggested that the inconveniences to which 
neutral shipping was necessarily exposed in maritime warfare might 
be still further reduced by prohibiting the conveyance of munitions of 
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war from neutral countries to belligerents on ships of any nation- 
ality. 

In a memorandum handed to Ambassador Page on March 15th, 
Sir Edward Grey acknowledged the receipt of the American note of 
February 22d. It was not understood from the reply of the German 
Government, he said, that Germany was prepared to abandon the 
practice of sinking British merchant vessels by submarines, and it was 
evident from the reply that she would not abandon the use of mines for 
offensive purposes on the high seas. This being so, it was not neces- 
sary to make any further reply; nevertheless he would avail of the 
opportunity to furnish a fuller statement of the whole position and feeling 
of the British Government in regard to the matter. He then proceeded 
to review at length various unlawful acts which Germany was alleged 
to have committed in violation of international law and the laws of 
humanity since the commencement of the war: the cruel treatment of 
civilian inhabitants of Belgium; the barbarous treatment to which 
British officers and soldiers had been exposed after having been taken 
prisoners; the laying of mine fields in the high seas; the sinking of British 
merchant vessels instead of taking them into prize courts, and sometimes 
without warning and without making provision for the safety of the 
passengers and crews; the destruction of neutral vessels; the bombard- 
ment by warships of unfortified, open and defenseless towns, such as 
Scarborough, Yarmouth and Whitby; the dropping of bombs where 
there were no military or strategic points to be attacked, etc. As an 
offset to this array of atrocities committed by Germany, only two charges 
had been made against Great Britain: the laying of some anchored 
mines in the high seas, and the seizure of foodstuffs alleged to have 
been destined to the civil population of Germany, neither of which 
could be sustained upon legal grounds. Some mines had been laid, 
said the British note, but they were anchored and so constructed as to 
become harmless when separated from their moorings. Moreover, no 
mines of any kind had been laid by the British authorities until many 
weeks after the German mine policy had made counter-measures a 
necessity. As to the cutting off of the German food supply from abroad, 
that was "an admitted consequence of blockade." Furthermore, the 
seizure of foodstuffs destined for the use of the civil population, although 
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not in harmony with the practice of Great Britain and the United 
States, was regarded by some nations as a natural and legitimate method 
of bringing pressure to bear on an enemy country, as it is upon the 
defense of a besieged place, and the opinions of Prince Bismarck and 
Count Caprivi were quoted in support of this view. 

In conclusion, the memorandum stated that the Governments of 
Great Britain and France were resolved to meet the German measures 
by stopping the shipment of supplies to or from Germany; but, differing 
from the German policy, they proposed to accomplish their purpose 
without sacrificing neutral ships or non-combatant lives or inflicting 
upon neutrals the damage that must result when a vessel and its cargo 
are sunk without warning, examination or trial. This measure, 7 it was 
added, "was a natural and necessary consequence of the unprece- 
dented methods, repugnant to all law and morality, which have been 
described above, which Germany began to adopt at the very outset 
of the war, and the effects of which have been constantly accumu- 
lating." 

The efforts of the American Government to bring about a relaxation 
on the part of Great Britain and Germany of the retaliatory measures 
which each had adopted against the other having failed, both bellig- 
erents proceeded to the extent of their powers to put those measures into 
operation. Great Britain seized every merchant vessel suspected of 
carrying supplies directly or indirectly to Germany, and Germany, true 
to her threat, which some were inclined at first to regard as mere " bluff," 
proceeded to sink British merchantmen with their crews and passengers, 
and a number of neutral ships suffered a similar fate. Between Feb- 
ruary 18th, when the German decree went into effect, and June 25th 
seventy-eight British merchant vessels and eighty-two fishing craft were 
reported as having been sunk by submarines, often without warning or 
with so little notice that it was impossible for the crews and passengers 
to save themselves. Apparently in no case was any effort made by the 

7 The measure here referred to was an Order in Council of March 11th, virtually 
establishing a blockade of Germany. It was not described as a blockade in the 
Order in Council, but in Sir Edward Grey's memorandum summarized above it was 
so designated. Consideration of this order is reserved for a future article dealing 
with blockades. 
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destroyers to provide for the safety of the persons on board, and in 
many cases the destruction was accompanied by loss of life. 8 

The first case to attract special attention was the destruction on 
March 28th of the Falaba, a British passenger steamer which had on 
board 160 passengers and a crew of 100 persons. According to the tes- 
timony of some of the ship's officers not over ten minutes were allowed 
the passengers and crew to leave the ship (the officers of the submarine 
claim that it was actually twenty-three minutes), in consequence of 
which 111 lives were lost — all of them non-combatants, some of them 
women and one of them an American citizen. The act aroused a feel- 
ing of strong indignation in England and the United States, and it was 
variously characterized by the American press as "murderous," "atro- 
cious," "cold blooded," "piratical," and the like. 9 The coroner who 
conducted the inquest declared that " if that was not piracy and murder 
on the high seas he did not know what it was." The Germans, in de- 
fense of this act, asserted that the commander of the Falaba disobeyed 
the summons to surrender and continued to call for help by means of 
rocket signals, but for which the time allowed the passengers to leave 
the ship would have been extended. 10 On the same day the British 
steamer Aguila was torpedoed by a German submarine, and several 

8 On May 18th the Secretary of the British Admiralty stated that "the number 
of persons of all nationalities killed in connection with the sinking by the Germans of 
460,628 tons of British merchant and fishing vessels was approximately 1556. On 
the other hand, no enemy or neutral subject had lost his life in consequence of the 
destruction by the English of enemy merchant vessels. Moreover British warships 
had saved from drowning more than 1200 members of the crews of German warships 
destroyed, whereas no members of British crews had been saved by the Germans." 

9 See the London Weekly Times of April 2d and the Literary Digest of April 10th. 

io "Possibly," adds a German writer in the Fatherland of April 3d, "the captain's 
action was inspired by the treacherous tactics of the English Admiralty, which, 
contrary to international law, attempts to turn all merchantmen into men of war, 
arms them with guns and advises them to forestall attack by ramming the enemy. 
One hundred and eleven people have paid toll for this advice. May the Olympic 
profit by this example! Meanwhile our advice to Americans is to eschew British 
ships." 

Dr. Dernburg, in defense of the act, said: "We gave ample warning that every 
English ship plying to or from a British port after March 18th was going to be tor- 
pedoed, with only such warning as the necessities of the case permitted. To venture 
into the English war zone is like going into a house that is burning. Americans who 
wish to keep out of harm's way might patronize the American flag." 
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persons, including a woman, lost their lives. It was claimed that only- 
four minutes were allowed the crew to leave the boat. These cases 
fairly illustrate the methods of German submarine warfare. 11 But they 
were relatively unimportant when compared with the torpedoing by a 
German submarine on May 7th of the Lusitania, one of the largest and 
best known of the British transatlantic liners. It had on board over 
two thousand persons, practically all of whom were non-combatants, 
many of whom were neutrals, and a considerable number of whom were 
women and children. The vessel was torpedoed without a moment's 
warning, and no effort was made by the submarine to take off the pas- 
sengers and crew and had it been made it would, of course, have been of 
no avail. The huge liner sank within twenty minutes after the discharge 
of the torpedo, and some twelve hundred persons were drowned, more 
than one hundred of them being American citizens. The act aroused 
intense indignation throughout England and the United States and was 
widely denounced as murder. Strong protests were promptly made by 
the governments of the United States and various other neutral Powers. 
The American protest dated May 13 declared the act to be "absolutely 
contrary to the rules, the practices, and the spirit of modern warfare" 
and a "violation of many sacred principles of justice and humanity." 

The note added that the American government confidently expects, 
therefore, that the Imperial German Government will disavow the acts 
of which the Government of the United States complains, that they will 
make reparation so far as reparation is possible for injuries which are 
without measure, and that they will take immediate steps to prevent 
the recurrence of anything so obviously subversive of the principles of 
warfare for which the Imperial German Government have in the past so 
wisely and so firmly contended. 

******** 

Expressions of regret and offers of reparation in case of the destruc- 
tion of neutral ships sunk by mistake, while they may satisfy inter- 
national obligations, if no loss of life results, cannot justify or excuse a 

11 Two other cases which excited more than usual indignation, were the torpedo- 
ing of the British steamer Ptarmigan on April 14th without warning, in consequence 
of which only eight of the crew were saved, and the destruction of the French steamer 
Emma in the latter part of the same month. On account of the short time allowed 
for lowering the life boats, only two members of the crew of the Emma are reported 
to have escaped. 
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practice, the natural and necessary effect of which is to subject neutral 
nations and neutral persons to new and immeasurable risks. 

The Imperial German Government will not expect the Government 
of the United States to omit any word or any act necessary to the per- 
formance of its sacred duty of maintaining the rights of the United States 
and its citizens and of safeguarding their free exercise and enjoyment. 12 

As has been said, a considerable number of neutral vessels have like- 
wise been sunk by German submarines. One of these was the Gulflight, 
an American steamer laden with a cargo of gasolene, which was torpe- 
doed on May 7th off the Scilly Islands, without warning, but only 
three lives — all Americans — were lost. The ship was en route from 
Port Arthur, Texas, to Rouen, France. No attempt was made by the 
submarine to provide for the safety of the crew. On the 28th of April 
the American steamer Gushing, while on its way to Rotterdam, was 
bombarded by a German aeroplane and was damaged, but no lives were 
lost, and on May 25th the Nebraskan, another American vessel, was 
torpedoed while proceeding in ballast from Liverpool to the United 
States. The vessel escaped with serious damage but without loss of life. 
The commander of the submarine claimed to have mistaken it for an 
English vessel and the German government expressed its regret and 
announced its readiness to make compensation to the owners. The 
attack upon the Nebraskan afforded striking proof of the soundness of 
the American contention that "the employment of submarines is im- 
possible without disregarding those rules of fairness, reason, justice, and 
humanity which all modern opinion regards as imperative." 

As no lives were lost it was possible to make adequate reparation but 
had the vessel been sunk with the passengers on board the German 
government would have found it difficult to afford proper satisfaction 
to the American Government. The procedure in the case of the 
Nebraskan may be compared with that in the case of the Normandy, an 

12 Shortly after the sinking of the Lusitania it was reported that attempts were 
made by German submarines to sink the Transylvania and the Megantic, both 
British liners, with a large number of passengers on board. On July 9 the Cunard 
liner Orduna with 227 passengers including 22 Americans was attacked without 
warning by a German submarine. On account of the superior speed of the ship it 
escaped, though narrowly, destruction. It was quite clear from these attacks that 
the German Government had no intention of abandoning the practice against which 
the American Government had protested. 
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American vessel which was stopped by a German submarine on July 9th 
and after an examination of its papers was allowed to proceed on its 
voyage. This is, of course, the procedure required by international 
law, and if it were followed the risks to which neutral vessels are ex- 
posed would be reduced to a minimum. 

The German Government in its reply of May 29th to the American 
note of May 15th in regard to the sinking of the Lusitania, disclaimed 
any intention of destroying neutral ships in the war zone if they were 
guilty of no hostile acts, and affirmed that where mistakes had been 
made "on account of the British Government's misuse of flags, together 
with the suspicious or culpable behavior of the masters of the ships," 
the German Government had "expressed regrets, and, if justified by 
conditions, had offered indemnification." It also announced that the 
cases of the Cushing and the Gulfiight were being investigated and would 
be treated on the same principles. 13 

Dutch indignation was aroused to a high pitch in April by the destruc- 
tion by a German submarine of the Katwyk, a merchant vessel on a 
voyage from Baltimore to a port in Holland. The commander of the 
submarine claimed to have mistaken it for a British vessel, and the 
German Government expressed its regret for the occurrence and offered 
to make reparation for the loss of the vessel. Among other Dutch 
steamers sunk were the Media, the Schieland, the Zweina, the Ceres and 
the Maria. Several Danish steamers, among others the Salvator, the 
Martha, the Ely, the Katrine, the Cocos Merstal, the Cyrus, the Soborg, 
and the Betty suffered a like fate. The losses of Norwegian and Swedish 
vessels have been particularly numerous. Among the Norwegian 
steamers sunk were the Glitterlind, the Superb, the Bellglade, the Oscar, 
the Eva, the Caprivi, the Cubano, the Bjorka, the Truma, the Trud Vang, 
the America, the Baldwin, the Minerva, the Ambus Kenneth, the Gieso, 
the Katka, the Belridge, the Laila, and the Nor. Down to June 12th the 
number of Norwegian vessels that had been destroyed by mines and sub- 
marines was reported as twenty-nine, the aggregate value of which 
was estimated at $7,500,000, the number of Swedish vessels twenty-four 

13 The destruction of the American sailing vessel William P. Frye by a German 
cruiser, on the ground that it was carrying contraband to England, will be discussed 
in another paper. 
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and the number of Danish vessels, fourteen. Among Swedish steamers 
destroyed were the Elida, the Lappland, the Otaga, the Vanados, the 
Verdundi, and the Elsa. In some cases the reason alleged for the de- 
struction was that the ships were carrying contraband; in other cases no 
reasons were reported in the press dispatches. 

After this statement of facts regarding German submarine activities, 
we may consider the conditions under which a belligerent may lawfully 
destroy enemy merchant vessels. In general, the right of destruction 
is recognized by international law and practice, although there are cer- 
tain classes of merchant vessels which are exempt. The Hague con- 
vention of 1907 respecting the right of capture in maritime warfare 
laid down the rule that vessels charged with religious, scientific, or 
philanthropic missions are exempt from capture (Article 4), and so are 
vessels employed exclusively in coast fisheries and small boats employed 
in local trade, provided they take no part in hostilities (Article 3). 
Not being liable to capture, they cannot, of course, be destroyed. 
There have been numerous instances of such exemptions, in practice, 
of the first mentioned class of vessels during the wars of the past. 14 
The exemption of coast fishing vessels from capture has long been a 
recognized rule of international law. 16 The reasons are well stated by 
Hall, who remarks that "it is indisputable that coasting fishery is the 
sole means of livelihood of a very large number of families as unoffensive 
as cultivators of the soil or mechanics, and that the seizure of boats, 
while inflicting extreme hardships on their owners, is as a measure 
of general application wholly ineffectual against the hostile state." 16 
It is not easy to see why the same considerations would not exempt 
small vessels engaged in deep sea fishing, many of which have been sunk 
by German submarines during the present war. 17 Finally, the Geneva 

14 Higgins, The Hague Peace Conference, p. 105; see also Westlake, International 
Law, Vol. II, pp. 133-138, Oppenheim II, p. 193, and Dupuis, pp. 206-212, where 
the subject is fully discussed. 

15 See the opinion of Justice Gray in the case of the Paquelie Habana (1899), 175 
U. S. 677, and Scott's cases, p. 19; also the opinion of Lord Stowell in the Young 
Jacob Johanna, 1 Rob. 20. 

16 International Law, p. 451. 

17 In the early part of the present war a British prize court upheld the legality of 
the capture of the Berlin, a German vessel engaged in deep sea fishing. It was not, 
said the court, entitled to the immunity allowed ships engaged in coast fishing. 
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conventions of 1899 and 1907 (Article 2) declare that hospital ships, 
equipped wholly or in part at the expense of private individuals or 
officially recognized relief societies, shall be exempt from capture. 
While the German decree of February 4th declared that all enemy 
merchant vessels encountered in the war zone would be destroyed, it is 
not probable that it was intended to include the above mentioned 
classes, and it does not appear that any such vessels have, in fact, been 
captured or destroyed by either belligerent. 18 

With these exceptions, the right of destruction under certain condi- 
tions is generally admitted, although it is a universally recognized prin- 
ciple of international law that all prizes ought if possible be taken into 
a prize court in order to have the lawfulness of the capture judicially 
determined. 19 That a captor has a right, says Bentwich, to sink an 
enemy vessel cannot be doubted, though it is always preferable to bring 

18 During the present war the German Government lodged a protest with the 
American Ambassador at Berlin against the seizure by a British cruiser of the German 
ship Paklat, engaged in conveying women and children from Tsing-Tau, the German 
port of concession in Shantung, to Tien Tsin. The German Government contended 
that the Paklat was engaged in a "humanitarian" mission and its capture was there- 
fore a violation of the above mentioned provision of The Hague Convention. The 
British Government replied that the conveyance by the Paklat of women and children 
from a fortress about to be beseiged was not a "philanthropic" mission within the 
meaning of Article 4 of The Hague convention and that the question must be sub- 
mitted to a prize court for determination. Sir Edward Grey also called attention to 
the case of the French refugee ship Amiral Gauteume, which was torpedoed by a 
German Submarine in the English Channel "in violation of the laws of humanity." 
The German Government could not, therefore, claim the right to torpedo a French 
merchant ship engaged in the transportation of refugees and at the same time protest 
against the capture and trial by a prize court of a German ship while on a similar 
errand. In May of the present year a British prize court condemned the Ophelia, a 
German vessel which was alleged to have been fitted out as a hospital ship. When 
first sighted it was not flying the Red Cross flag, but when a British submarine be- 
gan pursuit the Red Cross flag was hoisted and the ship put on full steam and at- 
tempted to escape. An inspection of the ship revealed the fact that it had no ac- 
commodations for nurses and was unsuited for a hospital. Before it was boarded by 
the searching officers the German commander threw overboard the papers. The 
court held that it was an auxiliary naval vessel masquerading under false colors. 

19 Compare the letter of instructions of Sir Edward Grey to Lord Desart, president 
of the British delegation to the International Naval Conference of 1908-09, Pro- 
ceedings of the Conference, House of Commons Sessional Papers, Vol. 54, Misc. 
No. 4 (1909), p. 28. 
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it in for adjudication. 20 Almost all publicists, says Bonfils, admit the 
right of a captor to destroy a prize in case of farce majeure or absolute 
necessity, and he cites in support of this view Valin, Pistoye et Duverdy, 
Calvo, Bluntschli, Bulmerincq, Gessner, Perels, Bernard, Travers-Twiss, 
Wildman, Hall, and Kent. To this list may be added Wheaton, Phil- 
limore, Pusley, Oppenheim, Lawrence, Pradier-Fodere and many others. 
There are, however, some authorities who do not approve the right of 
destruction. The whole practice, says Woolsey, is "a barbarous one 
and ought to disappear from the history of nations." 21 Bluntschli 22 
and Heffter 2S allow it only in case of absolute necessity, and Bluntschli 
adds that every infringement upon this principle is a violation of the 
law of nations. Perels holds that a captor may never destroy until his 
right of ownership has been determined in a prize court, 24 and Kleen 
takes the same view. 25 All the reasons, says Dupuis, in favor of the 
destruction of prizes are bad, and the practice should be prohibited. 26 
The right has often been sustained by the British and American Ad- 
miralty courts. Lord Stowell affirmed that captors cannot properly 
permit "enemy property to sail away unmolested. If impossible to 
bring it in, their next duty is to destroy it." 27 Dr. Lushington likewise 
held that it may be justifiable or even praiseworthy of the captors to 
destroy an enemy vessel. 28 The prize regulations of most states ex- 
pressly authorize destruction under certain conditions w and in prac- 
tice it has frequently been resorted to in the wars of the past. During 
the American Revolution many British and some American merchant- 
men were destroyed by enemy cruisers. During the war of 1812 the 

20 Law of Private Property in War on Land and Sea, p. 93; see also Lawrence, 
Principles of International Law (4th. ed.), p. 483. 

21 International Law, Sec. 148. 

22 Le Droit International Codijti (Lardy), Sec. 672. 

23 Droit International, Sec. 138. 

24 Internationale bfentliche Seerecht der Gegenwart, p. 299. 

25 Les Lois de la Neutrality, Vol. II, p. 531. 

26 Le Droit de la Guerre Maritime, p. 369. 

27 The Felicity (1814), 2 Dodson's Admiralty Reports, 381. 

2S The Leucade (1855), Spinks Admiralty Reports, 221; see also the American case 
of Jecker p. Montgomery (1851), 13 How. 498. 

29 See the texts in International Law Situations for 1905, pp. 64-67; for 1907, 
pp. 77-79. 
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captain of the Constitution was instructed that "the commerce of the 
enemy is the most vulnerable point we can attack, and its destruction 
the main object; and to this end all your efforts should be directed. 
Therefore unless your prizes shall be very valuable and near a friendly 
port, it will be imprudent and worse than useless to attempt to send them 
in." Somewhat similar instructions were given other commanders. 30 
In pursuance of these instructions, seventy-four British merchantmen 
are said to have been destroyed. 31 As is well known, many merchant 
vessels were sunk or burned by the commanders of Confederate cruisers 
during the Civil War, there being no ports open into which they could 
take their prizes. Semmes was instructed by the Confederate Secretary 
of the Navy to do the enemy's commerce the greatest injury in the short- 
est time. 32 During the Franco-German War of 1870-71 two German 
merchant vessels (the Ludwig and the Vorwarts) were burned by the 
French on account of inability to spare prize crews and a French steamer 
(the Max) was burned by the Germans. 33 During the Russo-Turkish 
War of 1877 and the Russo-Japanese War of 1904-5, 34 enemy merchant 
vessels were destroyed by Russian cruisers; and during the Spanish- 
American War three Spanish merchant vessels were destroyed by an 
American cruiser. 35 

30 Moore's Digest of International Law, Vol. Ill, pp. 516-517. 

31 Hall, op. cit., p. 547. 

32 The extraordinary success with which these instructions were carried out is 
interestingly told in his Service Afloat During the War Between the States (Balti- 
more, 1887). See pp. 385-386 for his justification of the right to destroy enemy 
vessels. His own acts, he asserts, were far less open to objection than the destruc- 
tion of British merchant vessels by John Paul Jones, since every American port was 
open to Jones, whereas there was not a single port into which he could take a prize. 
He sent some prizes to Cuba and Venezuela but they were "handed over to the 
enemy." "Unlike Jones," he says, "I had no alternative. There was nothing left 
for me to do but destroy my prizes, and this course had been forced upon me by the 
nations of the earth." 

33 Bonfils, Droit International Public, sec. 1415. Apparently von Liszt considers 
the destruction of the German merchant ships in 1870 by the French as a violation of 
international law. See his Das Volkerreeht, p. 351. 

34 Takahashi, International Law Applied to the Russo-Japanese War, pp. 275- 
330. According to Takahashi, 21 of the 24 Japanese ships captured by the Russians 
were destroyed. 

36 Benton, International Law and Diplomacy of the Spanish-American War, 
p. 178. This act was criticised by Lefur in the Revue de Droit Int. Pub., Vol. V, 
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From this summary it is clear that the right to destroy under certain 
conditions enemy merchant ships without taking them into a prize 
court has been so often exercised in practice that its legality can scarcely 
be contested at this time. And owing, as Hall 36 points out, to the wide 
range of modern commerce, the inability of modern cruisers to spare 
prize crews and the growing indisposition of neutrals to admit prizes 
within their ports, 37 convenience and self-interest are continually induc- 
ing belligerents to exercise more frequently their rights of destruction 
instead of taking vessels in. If the right of destruction were denied, 
German measures against the commerce of England at present would 
be practically impossible, for the reason that submarines, which are 
almost the only German naval craft left in actual service, are not fitted 
for taking prizes in. With neutral ports closed to her prizes, her own 
ports virtually blockaded, and employing craft which are unsuited to 
the conveyance of prizes to distant ports, nothing remains but to destroy 
or release them. 38 It seems likely that the introduction on a wide scale 
of mine and submarine warfare will have the effect of making destruc- 
tion the rule and prize adjudication the exception in the wars of the fu- 
ture, unless the right of destruction is forbidden by general agreement. 
Exercised subject to the conditions to be described below and confined 

p. 809, as unjustifiable. The United States authorities, however, claimed that the 
ships were transports. 

36 International Law, p. 457. Compare also Lawrence, Principles of International 
Law, p. 406. 

37 Most neutral states now forbid belligerents to bring their prizes into their ports 
(For examples of such regulations, see International Law Situations, 1907, pp. 76- 
77). The Hague convention in respect to neutral rights and duties in maritime war 
forbids the setting up of prize courts by belligerents in neutral territory (Art. 4) and 
the bringing of prizes into neutral ports, subject to a few exceptions (Art. 21). The 
effect is to make resort to "quarter deck" courts and the destruction of prizes a prac- 
tical necessity in the case of a belligerent whose own ports are closed by a blockade 
or otherwise. The wisdom of the provision may well be doubted. 

38 Valois, Germany as a Naval Power, p. 57, calls attention to the fact, that in a 
possible war between Germany and England, the German cruisers would have scarcely 
any chance of bringing their prizes in, and they would therefore be forced to destroy 
them. "The German zones of protection lie too far away from a probable theatre 
of maritime warfare. The prizes we took would thus be generally recaptured from 
us by the English on the way to a German port. On the other hand, England, by a 
deliberate policy has for hundreds of years acquired colonies everywhere and can 
easily carry the prizes into one of its numerous ports." 
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to enemy vessels, it is difficult to see wherein lies the harsh criticism of 
the practice made by Woolsey and a few others, so long as the right of 
capture in maritime warfare is recognized as lawful. If the enemy 
character of the ship is undoubted, capture extinguishes the right of 
the former owner, and it belongs to the captor to do what he will with 
his property, and ordinarily it is immaterial to the former owner whether 
his ship is sunk or condemned by a prize court and sold. 39 Destruction 
of neutral property or non-combatant persons on an enemy vessel is, 
however, a wholly different matter and will be considered later. 

Having stated the law and practice in regard to the right of a bellig- 
erent to destroy enemy merchant vessels subject to the exceptions 
mentioned, we may now consider the limitations upon the exercise of 
the right. An extended examination of the opinions of international 
law writers, the decisions of the admiralty courts, and the naval prize 
regulations of the more important states fail to reveal any opinion what- 
ever in favor of the right to destroy merchant vessels under any and all 
circumstances and subject to no restrictions. The universal opinion is 
that destruction is permissible only in certain exceptional cases and 
always subject to the observance of certain rules by the captor. 

The instructions issued by the United States Government to the 
blockading vessels on June 20, 1898, stated that "if there are any con- 
trolling reasons why vessels may not be sent in for adjudication, as 
unseaworthiness, the existence of infectious diseases, or the lack of a 
prize crew, they may be appraised and sold; and if this cannot be done 
they may be destroyed. The imminent danger of recapture would 
justify destruction if there was no doubt that the vessel was a good prize. 
But in all such cases all the papers and other testimony should be sent 

39 Compare on this point, Hall, op. cit., 459; Bentwich, Law of Private Property 
in War on Land and Sea, p. 94; Lawrence, op. cit., p. 483, and Risley, Law of War, 
p. 149. Semmes, in defending the right to destroy without adjudication, remarks 
that "the enemy has no right to adjudication at all. Courts of admiralty are not 
established for him. He has and can have no standing in such courts. He cannot 
even enter an appearance there, either in person, or by attorney; and if he could, he 
would have nothing to show, for his very status as an enemy would be sufficient 
ground for condemning all the property he might claim. It is only neutrals who can 
claim adjudication, and it is for their benefit alone that courts of admiralty have 
been established," Service Afloat, p. 387. 
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to the prize court in order that a decree may be duly entered." 40 Noth- 
ing is said in regard to the obligation of the captor to provide for the 
safety of all persons on board before destroying the vessel, but it may 
be assumed that it was not the intention of the American Government 
to authorize destruction of ships in the absence of such provision. The 
British Manual of Naval Prize Law of 1888 authorizes destruction of 
enemy vessels which are unseaworthy or if the commander is unable to 
spare a prize crew, where there is clear proof that the vessel belongs to 
the enemy, but in such cases the commander is required to remove the 
crew and papers and, if possible, the cargo. The regulations issued by 
the Japanese Government at the outbreak of the war with China in 
1895 authorized the destruction of enemy vessels that were unfit to be 
sent to a port, but only after the commander had taken off the crew and 
papers and, if possible, the cargo. 41 The Japanese regulations of 1904 
went further and authorized the destruction of enemy vessels that were 
unseaworthy, when there was danger of recapture, and when a prize 
crew could not be spared without endangering the safety of the captor's 
vessel. But, it was added, "before destroying or disposing of the vessel, 
the commander shall transship all persons on board, and, as far as pos- 
sible, the cargo also, and shall preserve the ship's papers." The Russian 
regulations of 1901 authorize a more general destruction, but only after 
the removal of the crew and the papers and, as far as possible, the 
cargo. 42 

The provisions of these regulations are fairly typical and indicate the 
general practice. In most of them the obligation of the captor to provide 
for the safety of the passengers and crew before destroying the vessel 
is expressly affirmed; where it is not, it may be assumed that the omis- 
sion was due either to inadvertence or to the feeling that it was unneces- 
sary to require in express terms the performance of a duty demanded 

40 This is the identical language of Article 50 of the United States Naval Code of 
1900. 

41 Takahashi, International Law During the Chino-Japanese War, p. 183. 

42 For a summary of the prize regulations of various states so far as they relate 
to destruction of enemy vessels, see International Law Situations, 1905, pp. 64-67, 
1907, pp. 76-80. See also Moore's Digest, Vol. VII, pp. 518-519. For other cases 
than those mentioned above in which the right of destruction is claimed, see Weh- 
berg, Capture in War on Land and Sea, pp. 94-95. 
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by every consideration of common humanity. This duty seems to be 
regarded by most writers who have considered the subject as one so 
imperative as not to need express affirmation. Professor Holland sum- 
marizes the opinions of Lord Stowell on this point as follows: "An 
enemy ship after her crew has been placed in safety may be destroyed." 43 
Mr. A. Pearce Higgins remarks that " In all cases where enemy ships are 
destroyed, all persons on board and all documents essential in elucidat- 
ing the matter in the prize court are previously to be taken from the 
ship." 44 "If an enemy's ship and cargo are destroyed under some ne- 
cessity," says Atherley-Jones, "care must be exercised in taking out all 
the persons on board together with their baggage." 45 The contrary 
view is not expressed by any writer so far as I am aware. The Hague 
convention of 1907 respecting the status of enemy merchant ships at 
the outbreak of hostilities (Art. 3), in authorizing the destruction of 
enemy ships (subject to indemnity) which had left their port of depar- 
ture before the commencement of the war, conditioned the exercise of 
the right upon provision being made for the safety of the persons on 
board as well as the preservation of the papers. 46 Likewise the Declara- 
tion of London (Art. 50), in sanctioning the destruction of neutral vessels 
in certain contingencies, declares that " before the vessel is destroyed all 
persons on board must be placed in safety." Speaking of the obliga- 
tion imposed on captors by this article, Bentwich 47 remarks that in the 
future the captor will have to provide for the reception of the crew, and 
possibly also the passengers, of the prize which he destroys, either on 
his own ship, where there is little room to spare, or in some vessel of 
his own or of a neutral state which he can induce to receive them. It is 
probable, therefore, he adds, that cruisers in the future will refrain from 
sinking their larger and more important prizes such as ocean liners, 

43 Letter to the London Times, August 1, 1904. 

44 War and the Private Citizen, p. 78. See also his, The Declaration of London, 
p. 98. "The generally observed rule in regard to the destruction of an enemy's 
vessel is 'an enemy ship can be destroyed only after her crew has been placed in 
safety.'" (International Law Situations, 1905, p. 73). "Passengers and equipage," 
says Dupuis, (Droit de la Guerre Maritime, p. 369), "must before destruction of the 
ship be put aboard the captor vessel." 

45 Commerce in War, p. 529. 

40 See the remarks of Higgins, The Hague Peace Conferences, p. 305. 
47 Declaration of London, p. 98. 
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both because they cannot accommodate their crews and passengers and 
because they would thus sacrifice a valuable asset to their country and 
might involve it in large claims for damages. In the memorandum sub- 
mitted by the German delegation to the International Naval Confer- 
ence the view was expressed that ships and cargoes captured should be 
taken to the seat of a prize court in order that the capture could be 
adjudicated, but that in exceptional cases ships or goods might be sunk 
or otherwise destroyed if the taking of them in compromised the safety 
of the captor's vessel or the success of his operations. It added, how- 
ever, that before destroying the ship the safety of its equipage and papers 
must be provided for, as well as all other pieces which were deemed 
essential to the determination of the validity of the capture. 48 The 
German delegation gave its approval to Article 50 of the Declaration of 
London, which definitely imposes this obligation upon captors in the 
cases in which it authorized the destruction of enemy vessels, and the 
German Government put the Declaration into force at the beginning 
of the present war, with this provision unaltered. 

There was a difference of opinion at the Conference regarding the 
circumstances under which merchant vessels might be destroyed, but 
no voice was raised against the rule in respect to the obligation of the 
captor to provide for the safety of all persons on board. Had a proposal 
been made to dispense with this obligation in cases where the captor did 
not have adequate facilities and to allow him to destroy the crew and 
passengers with the ship, it is not probable that the proposal would 
have received a single vote in its favor. 

It is clear from this review of the authorities, the prize court decisions, 
and the provisions of international conventions respecting the destruc- 
tion of enemy ships, that the obligation of the captor to provide for 
the safety of the passengers and crews is a thoroughly established rule 
of international law. In practice, this obligation has been generally 
respected by naval commanders in the wars of the past. During the 
American Revolution, John Paul Jones apparently always removed 
persons on board before burning his prizes, and when he was unable to 

48 Proceedings of the International Naval Conference, House of Commons Ses- 
sional Papers, Vol. 54, Misc. No. 5, (1909) p. 99. 



620 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

do so the ship was released. 49 This also seems to have been done by 
naval commanders during the war of 1812. 60 Even Semmes, who was 
variously described as a "freebooter," "corsair," and "pirate," never 
destroyed an enemy vessel without taking off the crew. In one case he 
released a valuable prize (the Ariel) because he had no accommodations 
on his own ship for the five hundred women and children who were 
aboard the captured vessel. 51 Describing his treatment of his numerous 
captives, he says, "We were making war upon the enemy's commerce, 
not upon his unarmed seamen. It gave me as much pleasure to treat 
these with humanity as it did to destroy his ships." 62 

During the Russo-Japanese War some indignation was aroused in Japan 
over the report that the Russian Vladivostock squadron had sunk a num- 
ber of Japanese vessels, (notably the Nakonoura Maru, the Goyo Maru, 
the Haginoura Maru, and the Kinshiu Maru) with all persons on board, 
but the first reports proved untrue, and it turned out that the crews had 
been taken off and saved by the captors. 63 During the present war this 

m Cf. Allen, Naval History of the American Revolution, Vol. I, pp. 121, 124. 

60 Thus we read in the decision of the admiralty court in the case of the Felicity 
(2 Dodson, 383) that " the captain and the crew with their baggage were removed 
on board the cruiser and the Felicity was destroyed." 

61 "I was very anxious to destroy this ship," he says, "as she belonged to a Mr. 
Vanderbilt, of New York, an old steam boat captain who had amassed a large for- 
tune in trade and was a bitter enemy of the South. Lucrative contracts during the 
war had greatly enhanced his gains, and he had ambitiously made a present of one 
of his steamers to the Federal Government to pursue ' rebel pirates. ' Failing to over- 
haul another ship of the enemy in the few days that I had at my disposal, I released 
the Ariel * * * a nd sent her and her large number of passengers on their way 
rejoicing." Service Afloat, p. 535. When he destroyed the Hatleras, a warship, 
" every living being in it," he says, "was safely conveyed to the Alabama." 

62 Service Afloat, p. 131. Mr. John A. Bolles, Solicitor of the United States Navy 
during the Civil War, bears testimony to the truth of this statement. In an article 
in the Atlantic Monthly, Vol. 30, p. 150 (1872), entitled, "Why Semmes of the Ala- 
bama was not Tried," Mr. Bolles states that he examined all the charges of cruelty 
brought against him and that "in not a solitary instance was there furnished a 
particle of proof that the 'pirate Semmes,' as many of my correspondents called him, 
had ever maltreated his captives or subjected them to needless or unavoidable hard- 
ships or deprivations." Mr. Bolles relates that in one case it was charged that 
Semmes had burned a ship with all persons on board, but upon investigation he was 
satisfied that the charge was without foundation. Cf. also Marvin, History of the 
American Merchant Marine, p. 327. 

63 Lawrence, War and Neutrality in the Far East, p. 40. The details regarding 
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procedure seems to have been followed by the German cruisers whenever 
they made captures, for we are told that the captains of the Emden, the 
Karlsruhe, and the Eitel Freidrich were careful to save the crews and pas- 
sengers, and that whenever they could not, for lack of facilities, they 
allowed the ship to go. The captain of the Emden, in particular, took off 
hundreds of men, women, and children from the ships that he sank. In 
one case he is reported to have released a British merchantman with a 
cargo valued at a million dollars because his ship was so crowded that 
he could not provide accommodations for the crew. British naval com- 
manders pursued the same policy. The Secretary of the British Ad- 
miralty stated on May 18th that while the English had destroyed or 
captured 314,465 tons of German shipping, so far as known no enemy 
or neutral subject had been killed in connection therewith. 

In former wars the sinking of enemy vessels was usually unaccom- 
panied by the drowning of the crews and passengers. The destruction 
was wrought by a battle ship or cruiser openly and above board. The 
customary procedure was to fire an unshotted gun (the coup d 'assurance) 
as a signal to the vessel to heave to. An officer then went aboard to 
verify the ship's papers, and to determine its nationality. If its enemy 
character was established, and there were controlling reasons why it 
should not be sent in, the officer took possession of its papers, all persons 
on board were removed and put aboard the capturing vessel, after which 
the prize was sunk or burned. 64 

But the procedure of destruction practiced by the commanders of 
the German submarines during the present war differs widely from the 
older and more humane practice described above. These craft approach 
enemy vessels under water; in many instances, as was the case in the 
destruction of the Lusitania, they give no warning at all before dis- 
charging the torpedo; in other cases the time allowed the crew and pas- 
sengers to man the lifeboats and leave the ship was insufficient. In no 
case was any effort made by the commander of the submarines to take 
off the persons on board. Obviously such efforts would be fruitless, 

these and other cases of the destruction of Japanese vessels are fully narrated in 
Takahashi's International Law Applied to the Russo- Japanese War, pp. 284-310. 

54 For descriptions of the usual formalities observed in capturing or destroying 
prizes see Atherley-Jones, Commerce in War, Chapter V11I, and Wehberg, Capture 
in War on Land and Sea, Chapter Vll. 
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for submarine craft have no facilities for taking care of the crews and 
passengers of ships which they destroy. Consequently if they sink the 
ship they must either destroy those on board or allow them sufficient 
time to save themselves by means of the lifeboats. The latter alterna- 
tive is not always possible without exposing the submarine to destruc- 
tion by an enemy warship, which may be summoned by wireless or by 
signals, or by being rammed and sunk by the ship which it seeks to 
destroy. Moreover, owing to the relatively slow speed of submarines, 
notice of an intention to attack would in many cases afford the ship an 
opportunity to escape. The only sure means of destroying the vessel, 
therefore, is to torpedo it without warning or after a very brief notice, 
and this has been the general practice followed by German submarine 
commanders. 

Is such a procedure in conformity with the recognized rules of inter- 
national law? It is difficult to see how the question can be answered 
in the affirmative. The civilized world, as Spaight aptly remarks, has 
given its approval to two great principles: first, that the sole object of 
war is to overcome the military forces of the enemy; and, second, that 
the means which may be adopted to accomplish this object are not un- 
limited. 66 The plea of overpowering military necessity, which is the 
basis of the German distinction between Kriesgrecht and Kriegsraison, 
cannot be admitted in this age as a justification for the deliberate killing 
of non-combatant enemy subjects and neutrals on a merchant ship 
pursuing a lawful voyage on the high seas. "A captor," says Lawrence, 
"has no right to destroy an enemy merchantman unless its summons 
to surrender is disregarded, or its search resisted, or an attempt made 
to recapture the vessel after surrender. It may then use force to attain 
its proper end of capture, and if incidentally the ship is sunk, her crew 
have only themselves to thank. But to send helpless mariners to their 
death without giving them an opportunity to surrender would be an 
act of cruel and lawless violence." 66 



66 War Law in Land Warfare, p. 74. 

66 War and Neutrality in the Far East, p. 40. A cruiser, says Kleen, {Les Lois el 
les usages de la neutrality, Vol. II, p. 531), which does not have at its disposition the 
means or facilities for complying with all the conditions of a legal seizure is not a 
competent captor. The destruction of the Armenian on June 28th was justified 
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"The law and custom of nations in regard to attacks on commerce," 
said Sir Edward Grey in his note of March 1, 1915, to the American 
Government, " have always presumed that the first duty of the captor 
of a merchant vessel is to bring it before a prize court where it may be 
tried, where the regularity of the capture may be challenged, and where 
neutrals may recover their cargoes." 

The sinking of prizes is in itself a questionable act to be resorted to 
only in extraordinary circumstances and after provision has been made 
for the safety of all the crew and passengers, if there are passengers on 
board. The responsibility for discriminating between neutral and enemy 
vessels, and between neutral and enemy cargo, obviously rests with the 
attacking ship, whose duty it is to verify the status and character of 
the vessel and cargo and to preserve all papers before sinking or even 
capturing it. So also is the humane duty of providing for the safety of 
the crews of merchant vessels, whether neutral or enemy, an obligation 
upon every belligerent. 

* * * A German submarine, however, fulfills none of these ob- 
ligations; she enjoys no local command of the waters in which she op- 
erates; she does not take her captures within the jurisdiction of a prize 
court; she carries no prize crew which she can put on board a prize; 
she uses no effective means of discriminating between a neutral and an 
enemy vessel; she does not receive on board for safety the crew and 
passengers of the vessel she sinks; her methods of warfare are therefore 
entirely outside the scope of any of the international instruments regu- 
lating operations against commerce in time of war. 

There is a clear distinction between the right of a belligerent to destroy 
an enemy merchant vessel and the right to destroy the lives of the un- 
offending non-combatant enemy subjects and neutrals which it may 
have on board. The former, subject to certain conditions, is lawful; 
the latter is never justifiable. The Germans have ignored this distinc- 
tion and have attempted to justify the destruction of passengers and 
crews on the ground that submarines have no facilities for taking them 
off. On this point Dr. Dernburg, in a statement furnished the press 
shortly after the sinking of the Lusitania, said: 

It has been the custom heretofore to take off passengers and crew 
and tow the ship into port. But a submarine, say 150 feet long, cannot 
do it. It has no accommodations for either passengers or crew. The 

because the commander refused to obey the summons to surrender and attempted 
to escape. 
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submarine is a frail craft and may easily be rammed, and a speedy ship 
is capable of running away from it. 

"Any orders to submarine commanders," said Count Reventlow in 
an article in the Tages Zeitung, "requiring them to conform to any of 
the formal conditions laid down by international law, would mean the 
hindering of their actions and make the submarine an empty farce, a 
kind of screen behind which one would obediently have to withdraw." 
In short, the introduction of the submarine, it is contended, has ren- 
dered obsolete the old rules of international law governing the right of 
capture, or to state it differently, the nation which employs such engines 
of warfare is free to repudiate those rules because their observance would 
render the employment of such craft impracticable. The argument that 
submarines may destroy at sight because they cannot always give warn- 
ing without exposing themselves to the danger of destruction amounts 
to a claim of special immunity for this class of war craft, that is to say, 
they must be relieved from the obligations of international law because 
they are different from other war vessels. It seems almost inconceivable 
that such a contention would now be put forward seriously, but German 
authorities of high repute are doing it. This view cannot be admitted. 
The true principle was laid down by the United States Supreme Court 
in the case of the Scotia, 57 where it was said that the law of the sea is of 
universal obligation and no single nation can change it. 

The obligation of belligerents to spare the lives of unoffending non- 
combatants (to say nothing of the lives of neutrals) is one of the oldest 
rules of war, and hitherto it has been one of universal recognition. The 
obligation is as binding upon naval as upon military commanders, and 
it is as binding in portions of the sea that have been publicly proclaimed 
as war zones as anywhere else. The use of new implements of warfare, 
the employment of which renders impossible conformity to universally 
recognized rules of international law that are founded upon considera- 
tions of justice and humanity, cannot be admitted as lawful unless the 
world is prepared to abandon some of its most sacred and fundamental 
notions of justice. Manifestly there are certain rules of international 
law that will be rendered wholly or partially obsolete in consequence of 

" 14 Wallace, 170 (1871). 
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the introduction of the submarine and other new agencies of warfare, 
but it may be safely assumed that "those rules of fairness, reason, 
justice and humanity which all modern opinion regards as imperative" 
will not be abandoned in consequence of the invention of new and more 
powerful implements of destruction. 68 

Not a few writers maintain that the employment of torpedoes for 
the purpose of destroying merchant vessels ought not to be recognized 
as lawful. One of these is M. Desjardins, who holds that their use 
should be confined exclusively against warships. 69 Rivier 60 holds the 
same view, and so do Martens 61 and others. 62 Undoubtedly there 
is much to be said in favor of this view. One of the objections raised at 

58 Herr Carthous, a high official of the Imperial Government, in an address, a trans- 
lation of which is published in the New York Times of July 13th, argues that the 
German methods of submarine warfare are not contrary to international law. Inter- 
national law, he says, is not so circumscribed that it does not admit of further "de- 
velopment" in consequence of new inventions and new conditions. The employment 
of submarines is permissible, we are told, when their use is "commanded by neces- 
sity." "Germany's choice lies between sinking captured merchantmen and giving 
up the use of submarines and employing them only against the enemy's warships." 
It is not fair, he says, to expect Germany to relinquish the use of so very effective a 
weapon for "general humanitarian reasons" when she is engaged in waging a war 
forced upon her by reckless and cruel enemies. The speciousness of this line of ar- 
gument is too evident to require an extended answer. When he speaks of the "de- 
velopment" of international law as a consequence of new inventions he of course has 
in mind, not its development in any true sense of the word, but its repudiation through 
the abandonment of long established and humane rules of war, in order to permit 
methods which cannot otherwise be legally employed. His plea of military necessity 
is nothing less than an argument in favor of the right of a belligerent to employ any 
and all means without restriction for destroying the enemy, regardless of the rights 
of non-combatants and even of neutrals. 

Throughout his whole argument there runs the usual German confusion of the 
right to destroy enemy merchant ships, which no one denies, with the right to destroy 
the lives of non-combatants and neutrals, a right which does not exist. 

59 Les Torpilles el le Droit des Gens, in the Revue de Droit Maritime (1886), Vol. II, 
p. 75. 

60 Principes du Droit des Gens, Vol. II, p. 337. 

61 Traite de Droit International, Vol. Ill, Sec. 110. 

62 "I can hardly believe," says M. Du Pin de Saint-Andr6, "that European na- 
tions are barbarous enough and so destitute of reason as to send against ships of 
commerce torpedoes which can only sink them, instead of intercepting them by 
cruisers which are able to take them in, to the great advantage of the captors and 
their nation." La question des Torpilleurs, in the Revue des Deux Mondes, Vol. LXXV 
(1886), p. 880. Compare also J. Imbart de Latour, La mer Territoriale, pp. 322-323. 
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the Second Hague Conference against the right to destroy merchant 
vessels was the lack of adequate facilities on modern warships for taking 
care of the persons on board the ships destroyed. This objection was 
pointed out with particular emphasis by one of the American delegates, 
General Davis, who also called attention to the fact that neutral persons 
and non-combatants if put aboard warships would be exposed to the 
dangers of battle in a much greater degree than when fleets were con- 
structed of wood and driven by wind. 63 In all the discussions on the 
subject, it was assumed that the right of destruction was conditioned 
upon the obligation of the captor to provide for the safety of the crews 
and passengers, and never once was it intimated that inability to make 
such provision constituted a sufficient defense against disregard of the 
obligation. 

James W. Garner. 

63 Actes et Documents de la Deuxieme Conference de la Paix, tome III, p. 1050. 



